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Power Plays
At the LUC

It’s all about power these days at the
state Land Use Commission.

That's the inevitable conclusion to
be drawn from the commissioners’
discussions of legislative measures
dealing with land use issues. They're
jealous of the primary role of the
Commission on Water Resource Man-
agement when it comes to determin-
ing water availability. Yet they seem
all too willing to cede their own power
to the counties when it comes to ap-
proving new boundary amendments.

And this is, apparently, how the gov-
ernor wants it, given that he has ap-
pointed and now is approving for
second terms so many of the commis-
sion’s members.

It's a far cry from the commission’s
makeup of just a few years ago. And
that’s a shame.
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LUC Members Weigh in on Bills
To Expand, or Shrink, Their Powers

ver the last year, the members of

the state Land Use Commission

have not held back when it comes
to expressing their interest in becoming more
involved in the legislative process. They have
objected to testimony given by their execu-
tive officer, Dan Orodenker, when that testi-
mony did not comport with the opinions of
some of them.

To address their concerns, the LUC met
on February 11 to consider bills relating to
the commission specifically and land use
issues in general and to discuss whether to
adopt a position on them.

Several of the bills they discussed were
unlikely to be resurrected from legislative
limbo, with no hearings held or scheduled
as of the date of the LUC meeting. Yet, ir-
respective of the viability of the bills, the
comments of several of the LUC members
shed light on the views they hold about their
commission and the powers it has ((but
maybe should cede to the counties) or lacks
(but maybe should seize from another com-
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mission, specifically, the Commission on
Water Resource Management).

LUC vs. CWRM

Senate Bill 2240, SB 3006, and House Bill
1848: All these measures would require any-
one petitioning the LUC to obtain either a
certification from the Commission on Water
Resource Management that water is available
for the projects in a proposed district bound-
ary amendment (SB 3006 and HB 1848) or
a certified statement from CWRM as to the
availability of water in the hydrologic unit

where the project is proposed (SB 2240).
Of the three bills, as of press time, only
SB 2240 was still under consideration by
the Legislature, amended by the Senate to
require the petitioner seeking a boundary
amendment to provide to the LUC in ad-
vance of the filing “a written statement from
the Commission on Water Resources [sic]
Management on current water availability in
the hydrologic unit or unit where the parcel
continued on page 4

zpproved nal environmental impact statement states that the school "has identified two potential new well
evelopments by third parties in the Kailua-Kona region from which U of Kona could be allocated water.”
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CNMI-ning: Last month, the federal Bureau of
Ocean Energy Management moved forward with
plans to open up to seafloor mining more than
69 million acres offshore of the Commonwealth
of the Northern Mariana Islands and Guam. The
action was part of the administration’s Outer
Continental Shelf leasing process. The next step
is an environmental assessment. All of these ac-
tions are undertaken following Donald Trump’s
Executive Order 14285, “Unleashing America’s
Offshore Critical Minerals and Resources.”

The original proposal was for about half the
area — 35.5 million acres — all of which was east
of the island chain and thought to contain ferro-
manganese nodules. Then, following industry in-
terest in polymetallic sulfide deposits to the west
of CNMI, the area of possible seafloor mining
was expanded to 69.1 million acres.

David M. Apatang, governor of CNM]I,
commented on the proposal: “As expressed by
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many in the CNM]I, little to no information
has been made available by BOEM or any of its
federal partners for anyone to thoroughly under-
stand the potential effects of deep seabed mining
to the near surface and abyssal plains.”

Guam’s governor, Lourdes A. Leon Guerre-
ro, and other elected leaders of the island regis-
tered their opposition to the project. The legis-
latures of both Guam and CNMI have adopted
resolutions calling for a moratorium on deep-sea
mining.

BOEM has said that this has no bearing on
plans to lease the area, according to a report in
the Pacific Island Times. BOEM also informed
the governors that the quantity of public com-
ments on the proposal will not be a deciding fac-
tor either, the newspaper reported.

Guam Senator William Parkinson com-
mented on BOEM’s statement: “BOEM has
now doubled down on a course the people of the
Marianas have already rejected,” the Pacific Island
Times reported. “This is yet another example of
federal agencies treating our region like a sacrifice
zone, despite clear and unified opposition from
Guam, the CNMI, marine scientists, and local
communities.”

Meanwhile, BOEM is proposing revisions to
federal regulations governing mining on the out-
er continental shelf, including the regulation that
requires the BOEM director to notify adjacent
or affected state governors and local governments
and organizations about environmental issues re-
lated to mineral prospecting.

¢

Quote of the Month

“Such a Kafkaesque runaround
is no remedy at all, much less

an effective remedy.”

— Isaac Moriwake, Earthjustice

‘___

Show-Cause Hearing: On June 5, at an eviden-
tiary hearing in 2™ Circuit Court, the state De-
partment of Land and Natural Resources and the
Board of Land and Natural Resources will have
to show why they should not be held in con-
tempt for violating the courts order regarding
access to the historic Haleakala Trail, which cuts
through Haleakala Ranch.

The order, which took effect January 1 after
a stay of several months, requires the state to post
signs showing the trail’s location, prohibits the
state from allowing obstructions, and bars the
state from allowing anyone other than pedestrian
members of the public and Native Hawaiian cul-
tural practitioners from using the six-foot-wide
trail.

Even so, attorneys for plaintiffs Public Ac-
cess Trails Hawai‘i and David Henderson Brown
argue — in a March 4 motion for an order to
show cause for civil contempt and request for an
evidentiary hearing — that the signs the DLNR
has posted are inadequate, obstructions on the
trail (i.e., ranch gates) remain, and vehicles have
been allowed to cross those portions of the trail
that intersect ranch roads.

The attorneys also argue that the state let a
portion of the trail be cleared and graded for ve-
hicular access.

As relief, PATH and Brown want the court
to modify its order so that the DLNR and Land
Board are prohibited from “failing to place a
sufficient number of enduring, visible markers
along the boundaries of the Haleakala Trail prop-
erty such that the location of the Haleakala Trail
can be readily identified ... for the entire distance
identified in the metes and bounds.” They also
want the order to be modified to prevent the state
from allowing the installation or maintenance of
obstructions “within, on, or across Olinda Road,
or any other state-owned land, within 50 yards of
Point 1 of the Haleakala Trail as identified in the
metes and bounds of the Final Judgment entered
in Civil No. 11-1-0031(3).”

PATH and Brown also ask the court to im-
pose compensatory civil sanctions and punitive
sanctions, grant restitution for legal fees and
costs, and appoint a special master to oversee the
state’s compliance with the order, and/or issue
orders necessary to compel compliance.
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Governor Proposes Few Changes

In Makeup of LUC Membership

y law, the Land Use Commission has

nine members. Five are at-large, four

are representatives of their respective
counties. One of these is to have expertise in
Hawaiian culture and traditions.

At present, one seat is vacant. Two cur-
rent members are hold-overs. Their terms ex-
pired June 30, 2025, but they have continued
to serve since then.

These two are Nancy Carr Smith, from
the Big island, and Myles Miyasato, an at-
large member. Both have been renominated
by Governor Green for terms that are to ex-
pire June 30, 2029.

There are three members whose terms
are expiring on June 30 of this year. They are
Ku'‘uleiokalani Kamakea-‘Ohelo, an at-large
member who also is the designated expert in
Hawaiian culture and tradition; Michael Ya-
mane, an at-large member; and Melvin Ka-
hele, an at-large member.

Of those three, only Kahele so far has
been nominated for a second term on the
commission. The governor has indicated
he would likely submit the name of Kama-
ka-‘Ohelo for a second term, although this
had not been done by press time.

Just one of the four nominees is a new
face: Ku‘uleialoha Santos, who works in con-
struction on Kaua'i.

Should the governor’s nominees be ap-
proved by the Senate, that would mean that
as of June 30, the LUC would have just one
new member, Santos.

As of July 1, then, again assuming Green’s
nominees pass Senate muster, the LUC would
consist of seven members not serving as hold-
overs: Brian Lee (term expiring June 2027);
Carr Smith (June 2029); Bruce Uu (June
2028); Santos (June 2030); Ken Hayashida
(June 2028); Kahele (June 30); and Miyasato
(June 29). Should Kamakea-‘Ohelo be reap-
pointed, that would be the eighth.

The one member whose term expires
June 30 but who has not been proposed for a
second term is Yamane.

For the last several years, development
interests have been heavily represented on
the LUC. Carr Smith is a real estate agent.
Kahele is affiliated with the Teamsters union.
Miyasato also is affiliated with organized la-
bor, most recently serving as a lobbyist for the
Hawai‘i Operating Engineers Industry Stabi-
lization Fund.

Yamane, an electrical engineer, was ap-
pointed in 2022 to fill the O‘hu seat but
the LUC website identifies him as an at-large

member.

Hayashida, whom the LUC identifies as
holder of the O%ahu seat, is a civil engineer
and founder of KAI Hawai'i, Inc., an engi-
neering firm. Although he is not a registered
lobbyist, he has submitted testimony this ses-
sion more than two dozen times on behalf of
NAIOD, an organization that represents the
interests of developers and owners of com-
mercial real estate. Hayashida is president of
the Hawaii chapter of NAIOP.

Among the bills he has testified on is
House Bill 1844, one of the measures that
the LUC con-
sidered February
11 that would
require LUC ap-
proval of lands
designated  as
urban in county
planning docu-
ments. At that
time, Hayashida
abstained on a
vote that would
have had the
LUC  support
the measure. In
his testimony March 19 before the Senate
committees on Water, Land, Culture and
the Arts and Energy and Intergovernmental
Affairs, however, Hayashida, testifying on be-
half of NAIOP provided lengthy testimony
in support.

Bruce U'u, who occupies the Maui seat
on the commission, has long been affiliated
with the Hawai‘i Regional Council of Car-
penters.

Commission chair Brian Lee, holding an
at-large seat, is a registered lobbyist for the
Hawai‘i Laborers-Employers Cooperation
and Education Trust.

Since 2024, Kamakea-‘Ohelo has been
the director of ‘Oiwi Wellbeing and ‘Aina for
the Office of Hawaiian Affairs.

Nancy Carr Smith

A Contentious Commissioner

Just one of the sitting commissioners is a
woman, Carr Smith. Her presence on the
commission has been contentious. Environ-
ment Hawai'i has received credible reports
that she is the subject of formal complaints
by LUC staff.

Carr Smith confirmed that she was the
subject of complaints of harassment, but add-
ed that the investigation into them had not
yet concluded. “I was accused of violating a

policy that doesnt apply to volunteers,” she
said, adding that this was something that was
uncovered by an investigator.

At the January meeting of the LUC,
where the agenda included an overview of
the commission’s administrative procedures,
Carr Smith, attending via Zoom, was ques-
tioning why an item was not placed on the
agenda despite her having made a request for
it through the commission chair. At an earlier
meeting, in a discussion of how to place items
on the agenda, commissioners were told that
the agenda was worked out between staff and

Myles Miyasato

the commission chair and that individual
commissioners could put requests for items
to be placed on the agenda through the chair.
At this meeting in particular, commissioners
were instructed that they were not to address
staff directly but rather put all questions to
the commission chair.

“Isn’t it true that you, chair, asked for
an item to be posted today, a training which
would include protected classes and harass-
ment, and this was not put on the agenda?”
Carr Smith asked Chair Lee. Apparently re-
ferring to executive officer Daniel Orodenker,
she stated, “He just made it sound like if you
ask, then its there. So I thought that there
had been a request for that, and it didn't come
to fruition, so if somebody could explain,
please.”

Lee responded, “I think in that situation,
we have to try to work with the deputy attor-
ney general’s office, and I didn’t hear anything
back.”

Orodenker weighed in: “Yeah, staff is not
expert on that, and neither is our current dep-
uty attorney general, who is present today. It
would take a special — or a different division
of the Attorney General’s office to handle that
type of information, or our Human Resourc-

continued on bottom of page 4
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LUC continued from page 1

is located.” At press time, SB 2240 was in the
House, awaiting hearings from the commit-
tees on Water and Land and Judiciary and
Hawaiian Affairs.

Orodenker provided the commission-
ers with a history of the genesis of the bills.
Representatives Kyle Yamashita (Maui) and
Mark Hashem (Honolulu) “called me in
some time last summer and expressed con-
sternation over the Pulelehua project because
the [Maui] County had denied them permits
because they didn’t have any water.

“They expressed to me that they wanted
to make sure that this didn’t happen again.
And I told them that was the Legislature’s
prerogative. I explained to them what had
already occurred at the Land Use Commis-
sion. And they decided to go ahead with the
measure anyway on their own”

On February 3, the House Committee
on Water and Land heard testimony on HB
1848, during which, Orodenker said, David
Arakawa of the Land Use Research Founda-
tion in his testimony opposing the measure
had suggested that commission staff had had
a hand in lobbying for the measure. Oroden-
ker called this out as a misrepresentation and
denied any involvement of staff in the gene-
sis of the bill. Instead, he said, Hashem and
Yamashita asked whether LUC staff support-
ed the measure — “and all we said was that we
supported it.”

He added that he did not believe the
measure is necessary, “given the changes at
the Land Use Commission and the discus-
sions that we have had with the Commission
on Water Resource Management.... My
position remains that this is a policy call on
the part of the Legislature and that the only
thing that we really should be testifying on is
whether or not the measure itself poses any
technical difficulties.”

LUC chair Brian Lee reminded com-
missioners that they had “already addressed
this twice and rejected it unanimously,” re-

ferring to the shelving of rules in 2024 that
would have called for CWRM input and the
commission’s rejection of a proposed memo-
randum of understanding between the LUC
and CWRM that would have encouraged
greater coordination between the agencies.

“CWRM already has the ability to pro-
vide testimony,” Lee continued “They’re
given that option. Maybe this bill should be
targeted at CWRM - that they need to pro-
vide and respond to our open requests for
comment.”

Other commissioners then piled on.

Myles Miyasato, an at-large member
held over since his term expired last June 30,
questioned whether CWRM’s calculation of
the sustainable yield of an aquifer is “an ex-
act science or a speculative assumption.”

Orodenker noted that CWRM is re-
quired to set sustainable yields statewide and
that “they are the arbiters. They have to set a
sustainable yield.”

Miyasato: “I just have a problem with
that because from what I see their sustainable
yield method is one-dimensional. Right?
Two barriers, basically — salt water, fresh
water barrier and the salt rock and whats
contained in between on a profile. When
they pump water, GPMs [gallons per min-
ute], test the salt salinity — once the salinity
increases theoretically that’s your GPM sus-
tainable yield kind of in a nutshell.

“If you had a three-dimensional — a
satellite with X-ray vision — and you could
show me that aquifer three-dimensional I
would say you can certify your water ability.
But you know, even the Ota well [proposed
for the Keauhou aquifer in Kona] — they
can't even schedule the meeting because they
need more research. They cannot determine
if a new well will impact sustainable yield
in another well nearby if the aquifer is even
connected.

“So, yeah, I just have a problem with this
bill being — that the methodology is one-di-

mensional and clear — in my mind kind of
theoretical. You can drill a well 50 feet away,
hit a pond, and have all the water you want.

“T mean, I've seen it in the mainland.
They have agricultural subdivisions, ten
acres, in Madera, California, about a half
hour north of Fresno. Ten-acre lots. Every
lot is only provided with electricity. You do
your own leach field, drill your own well on
every single lot. I have a friend with a lot
right in the middle. His neighbor built up
on the hill. Beautiful view. Other neighbor,
same thing up on the ridge. They’re hauling
water during drought seasons. He has wa-
ter.... In three lots it varies, you know, sus-
tainable yield. So, you know, I just have a
problem with them certifying before us and
condemning something.”

Chair Lee noted his agreement with Mi-
yasato. “It’s up to this commission to decide
who they want to believe,” he added.

Big Island Commissioner Nancy Carr
Smith, a holdover appointment, chimed in:
“I too don’t think that CWRM is the prop-
er agency to certify whether there’s water or
not. I think that the counties control their
water sources and provide water to their cus-
tomers. I understand CWRM’s role in it and
with well permits and all that. But I just —
this just doesnt seem appropriate to me.”

Carr Smith made a motion to have
Chair Lee work with staff on testimony to
oppose the measures and Maui commission-
er Bruce U‘u seconded it. When it came to
voting, they were the only two votes in fa-
vor of the measure. Despite having criticized
CWRM methodology so strongly, Miyasato
abstained, saying that he would be “waiting
to see if the companion bill’s got legs.” Other
members also abstained. When it came time
for Lee to cast a vote, he declined to do so,
saying that since the motion is moot, “I am
not going to vote on this as is proper with

Robert’s Rules of Procedure.” The final vote:

continued on page 5

LUC Membership continued from page 3

es Department. Our Human Resources De-
partment at the Department of Business and
Economic Development has indicated they're
uncomfortable with presenting that to the
commissioners. All of us who work for the
state, whether supervisors or non-supervisors,
we go through several different training ses-
sions on human resources, harassment, all of
those things. And they didnt have a presen-
tation that they felt would be appropriate for
commissioners or that they were comfortable
giving. ...

“So I guess the answer to the question is
sometimes, even if it’s requested, it’s not pos-
sible, you know. We do the best that we can.
If there are legal reasons o, for lack of a better
word, an inability to develop the right person
to come and talk to us on an agenda item, we
can’t schedule it. And there are some agenda
items that are difficult for us to schedule be-
cause we cant find a way to deal with them
under the Sunshine Law.”

Lee added, “Yeah, its a continuing thing
we have to work with the deputy attorney

general’s office on, scheduling some of these
touchy agenda items.”

Carr Smith replied that that was not
a very satisfactory answer. “If the state em-
ployees are trained on a variety of things, as
was just mentioned, I would think that vol-
unteers on boards and commissions could be
trained equally. And especially if we're sub-
ject to complaints, we should be able to be
trained so that we are aware of the things we
shouldn’t do. Thank you.”

— Patricia Tummons



Page 5 B Environment Hawai‘i B April 2026

Q. X \ A=
A preliminary design for Pu‘ukoli‘i Village, a project first approved by the LUC in 1993 that has yet to see
the first house built. CREDIT: KA‘ANAPALI LAND MANAGEMENT CORP.

two in favor of the LUC opposing the mea-
sures, and five abstentions.

“But I think now we have informed the
executive officer,” Lee said. “And he can give
more flavor in any testimony.”

On February 27, the Senate Committee
on Judiciary heard SB 2240, Senate Draft
1. Orodenker submitted testimony, noting
that the LUC “did not take a position on this
measure.”

His testimony continued: “The LUC
staff supports measures that will ensure that
proposed and approved projects will actually
be able to be constructed in a timely manner,
particularly those that could provide afford-
able workforce housing. Provision of time-
ly, authoritative, and accurate information
is critical for informed decision-making.
Knowing whether or not water is available
for projects will prevent costly expenditures
by developers on projects that will, ultimate-
ly, be denied permits for lack of water.”

SB 2240, Senate draft 2, passed the Sen-
ate but the House had not acted on the mea-
sure as of press time.

SB 2537 and HB 2103: These measures
would require at least one member of the
LUC to have “substantial experience or ex-
pertise in traditional Hawaiian land usage
and knowledge of cultural land practices,”
with future appointments to fill this seat to
be made from a list of nominees given to the
governor by the Office of Hawaiian Affairs.
It would also require at least one member to
have “substantial experience in the area of
water resource management.”

Orodenker pointed out that the law al-
ready requires one member to have expertise
in Hawaiian culture and land use — a po-

sition currently filled by at-large member
Ki'‘ikeokalani Kamakea-‘Ohelo. “This just

changes the way in which that commissioner
would be selected” in the future, he said.

Commissioner Miyasato objected to
the measure. “I don’t feel a board, another
state board, should be dictating who comes
on another board. I think it’s the governor’s
privilege to be able to appoint people in cer-
tain positions to follow what he promised
hed be trying to achieve. Yeah, for anoth-
er board to shove something down another
board’s throat, I dont think that’s right.”

Commissions, he continued, “are de-
signed to give citizens a voice in their gov-
ernment and provide a means of influencing
decisions that shape the quality of life for
residents of our state. It’s meant to have a
cross-section of Hawai‘i’s residents to offer
vital testimony.

“Yeah, other than that, OHA can come
testify. Any water expert can come testify
and we will duly note their testimony. So
that’s where I stand on this.”

Carr Smith agreed. “We have the cultur-
al specialist already required,” she said. “And
I think that’s important. The water specialist
I don’t think is important because of the fact
that they can come and provide testimony.”

Carr Smith then made a motion “to in-
struct and authorize the chair to work with
the executive officer on this bill to not sup-
port it basically and to give the reasons why
as stated in our discussion.” The motion did
not receive a second.

The Senate bill did not survive crossover.
The House bill was amended to require not
one but two experts in Hawaiian culture on
the commission as well as one member with
expertise in water resource management.

At the March 24 hearing on HB 2103
before the Senate committees on Hawaiian
Affairs and Water, Land, Culture, and the
Arts, the LUC submitted testimony. It noted

that the commission met to discuss this and
other bills in February, but “at that time, the
LUC did not take a position on this mea-
sure.”

It went on to say that “The Land Use
Commission staff notes, however, that addi-
tional expertise that would assist the com-
mission in rendering a decision and bal-
ancing its public trust responsibilities with
economic development is helpful.”

At the same hearing, commissioner Mi-
yasato testified in opposition.

“I come before you today as a retired
union representative and currently tending
to horses and cattle,” he said. “I'm speaking in
opposition of HB 2103 The current process
already allows OHA to send a water expert
representative to attend and share concerns
and support with the Land Use Commission
or correspond prior with CWRM or OPSD
[the Office of Planning and Sustainable De-
velopment]. It’s actually OPSD that has the
responsibility for environmental review of
petitions before the Land Use Commission.
OPSD has an open public comment period.

“So again, there’s already an established
avenue. This measure strips away the core
reason for having boards and commissions.
Boards and commissions were created to
provide an opportunity for citizens to have
a voice in their government and provide a
means of influencing decisions that shape
the quality of life for the residents of Ha-
wai‘i. Thank you for your time.”

(Editor’s note: In collating the positions
of government agencies to present to the
LUC as it considers boundary amendment
petitions, the OPSD has no public comment
period.)

At the conclusion of the Senate hearing,
Senator Chris Lee deferred the measure, but
added, “We will be returning to that another
day.”

Miyasato was the only person out of
dozens who testified on the measure to op-
pose it.

One of those testifying in favor was Jon-
athan Likeke Scheuer, a former LUC mem-
ber himself and chair of the commission for
several years.

“The lack of any required water man-
agement expertise on the Land Use Com-
mission has meant that the LUC must often
make land use decisions without the ability
to properly assess developer’s assertions re-
garding the availability of water. Many thou-
sands of approved housing units languish,
in some cases because the LUC approved of
them but now, as it turns out, water is not
available.

“During my eight years serving on the
LUG, I often heard blithe reassurances from
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project proponents and their consultants
that there was sufficient water available,
even when readily available public informa-
tion, to those who were aware of it, revealed
that these statements were questionable at
best....

“This bill is an absolutely common sense
proposal.”

When Three is a Majority

House Bill 1845: This measure would allow
districc boundary amendment petitions to
be approved by a simple majority of mem-
bers present at a meeting. The quorum for
the nine-member commission is five, which
means that, if this measure were to pass, a
boundary amendment could be approved by
as few as three members — or just one-third
of the authorized commission membership.

The only concern that LUC members
seemed to have in discussing this and two
other bills (no longer alive in this session)
was that petitions concerning Important
Agricultural Lands are required by the state
Constitution to have the approval of a two-
thirds majority of the members. With the ca-
veat that the Legislature should carve out an
exception for IAL, the commissioners were
happy to endorse this legislation on a vote of
seven to one, with one abstention.

At press time, the measure had passed to

the Senate but no hearing had been sched-
uled.

Ceding to the Counties

HB 1844, SB 36, SB 2185, and SB 2218:
All these would amend the state land use
law, Chapter 205, by requiring the commis-
sion to reclassify lands into the state Urban
District whenever a county requests this, so
long as those lands have been designated by
the county for urban growth. The purpose
sections of the bill say the measures are “to
support the development of affordable hous-
ing by requiring the [commission], at the
request of a county, to reclassify lands des-
ignated for urban growth under a county
general or development plan as being in the
urban state land use district.”

Orodenker told the commissioners that
he and the LUC staff have “a lot of techni-
cal concerns on this.” If enacted, the LUC
would have no discretion, he noted, and,
“from a technical standpoint, this violates
constitutional due process. And we have se-
rious concerns about whether the Supreme
Court would validate it.”

LUC staff planner Scott Derrickson
said that the three Senate bills were pretty
much dead for the session. The House bill
had been heard on February 10 before the
House Committee on Water and Land, but

the proposed amendments had not yet been
published.

LUC chair Lee commented that histori-
cally, the LUC “was enacted in the early ‘60s
because of all the unchecked growth, such as,
you know, subdivisions on volcano land...
And so there needed to be some oversight.
Some people feel that the counties have de-
veloped a better process after 40 years.”

Vice chair Carr Smith, spoke in favor of
the measure. “I support the concept of this.
I think the counties — they have done their
own planning. And that should carry weight
over the state’s plan in my opinion,” she said.
“And the bill also speaks to expediting de-
velopment of affordable housing. I know
certainly for my county that I support those
concepts.”

Commissioner U'u generally agreed
with Carr Smith: “I've been hearing for
a while that the county wants some of the
powers back to a degree for their lands. And,
you know, the process is long enough... I'm
just looking for balance myself, really. And
my balance is protecting our environment
along with creating homes. And we're at a
deficit of balance currently. So I think this
would bring balance...”

Commissioner Dan Giovanni of Kaua‘i
expressed his concerns about due process
and asked Orodenker to expand on his earli-
er comments.

“When you impact the value of property
under both the United States and the State
constitutions you're entitled to due process
so that there isn’t a taking,” Orodenker said.
“There are situations where landowners do
not want their land urbanized ... in a lot of
cases because of the tax implications. And
that can be a problem for some legacy lands
that are held by families that have held them
for generations but don’t have any intention
of developing them. I think that the under-
lying problem is that right to due process for
the change in classification, which can im-
pact value.”

Derrickson then referred to the open-
ing section of the bills, where the purpose
is described. “If you read these bills, they’re
talking about the long time it takes to — and
the added cost for affordable housing devel-
opment.

“Ive worked here for almost 40 years
now, so I have a little bit of a track record.
And I do have some experience.

“The Land Use commission, you guys,
are required by law to make decisions with-
in 365 days. I've looked back at the Land
Use Commission’s decision-making process
for district boundary amendments over the
last 30 years. There’s only been one instance

where it took 365 days. The general trend

is six months or sooner. And for affordable
housing projects that are under the 201H
law, it’s 45 days. So when there’s a discussion
about long delays for affordable housing de-
velopment, I can tell you that it’s not at the
Land Use Commission level.”

U‘u made a motion, seconded by Carr
Smith, that the LUC submit favorable testi-
mony on the bill. The motion failed, having
received just two votes in favor — those of the
movants.

On March 19, the Senate committees
on Energy and Intergovernmental Affairs
and on Water, Land, Culture, and the Arts
deferred action on HB 1844,

Senate Bill 1157 would achieve much
the same thing as the bills just discussed, al-
though by a slightly different method. Under
this measure, counties could amend district
boundaries for lands in excess of 15 acres if
those lands are proposed for urbanization
in the county general plan or development
plan. The LUC took no position on this. It
did not pass out of the Senate.

No Interest in Enforcement

SB 2986: Ever since the Supreme Court’s
decision in the ‘Aina Le‘a case limited the
commission’s ability to revert land if the
conditions attached to redistricting deci-
sions were not carried out, the commission
has been powerless to enforce conditions if
“substantial commencement” of use of the
land had occurred. This bill would change
that by allowing the LUC to “amend, revise,
or modify a decision and order ... or fine a
petitioner, upon finding that a petitioner or
its successors or assigns have not adhered to
the conditions. .. regardless of whether there
has been substantial commencement of use
of the land.” The bill also defines substantial
commencement as “‘completion of all public
improvements and infrastructure required
by [the LUC] ... within and outside the
project area, and completed construction of
twenty percent of the physical private im-
provements so that they are usable or hab-
itable.”

In commenting on the bill, Orodenker
pointed out that neither he nor his staff had
anything to do with the genesis of this bill.
That said, he added: “Ten years ago we sup-
ported a similar measure. But we have not
dipped our toes into this issue since.”

There seemed to be little interest on the
part of the commissioners in this bill. No
vote in support or opposition was made.
The bill passed the Senate and is now in the
House. No hearing had been scheduled by
press time.

— Patricia Tummons
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Groups Ask Court to Declare Prohibition
On East Maui Water Lease to Private Party

¢

limate change and variability in
weather patterns makes it impos-
sible for [the Board of Land and
Natural Resources] to guarantee that anyone
will be able to take a particular amount of
water from East Maui streams for delivery to
Central Maui.”

That’s according to a complaint filed
March 18 in Environmental Court by the
nonprofit groups Na Moku Aupuni O
Ko‘olau Hui and the Sierra Club of Hawai'‘i.
In it, they ask the court to declare — pursu-
ant to Hawai‘i Revised Statutes Chapter 632-
1 governing “actual controversies” — that the
Land Board is “prohibited from entering into
a long-term disposition of water from East
Maui with a private party.”

In May 2001, East Maui Irrigation Com-
pany and its then-parent company, Alexander
& Baldwin, Inc., applied to the Land Board
for a 30-year lease to continue their diver-
sion of East Maui water for sugarcane fields
in Central Maui. The companies had for de-
cades diverted dozens of East Maui streams
under annually renewed revocable permits
covering four watershed license areas.

A&B and EMI completed a final envi-
ronmental impact statement for the proposed
lease in 2021. By this time, sugarcane cultiva-
tion had ended and Mahi Pono, LLC, which
purchased the former cane fields from A&B,
had begun growing diversified crops on the

land.

Mahi Pono took over ownership of EMI
last year. Today, the companies divert tens
of millions of gallons of water a day under
a single revocable permit allowing use of the
irrigation system, over which the state holds
an easement.

Na Moku — a nonprofit organization
representing native Hawaiian taro farmers
and practitioners of traditional and custom-
ary practices in East Maui — and the Sierra
Club have long fought the board’s renewal of
the companies’ permits, as well as the board’s
consistent, seemingly automatic denial of the
groups’ contested case hearing requests.

Last November, anticipating more con-
troversy with the impending expiration of the
revocable permit for 2025, Department of
Land and Natural Resources director Dawn
Chang proposed that the Land Board initiate
a contested case hearing on a long-term dis-
position of rights to divert water from East
Maui.

The scope of the hearing would encom-
pass both the possible issuance of a long-term
lease via a public auction and a possible set-
aside of the Land Board’s management au-
thority over the system to the county. (In
2022, Maui voters approved the establish-
ment of an East Maui Water Authority to
take over the collection and distribution of
East Maui water for the public benefit.)

After the county asked the Land Board

for more time to devise a solution and mem-

Na‘ili‘ilihaele Stream, East Maui, in 2025. CREDIT: CWRM.

bers of the public noted that such a hearing
was only warranted for a disposition to the
companies, not for a set-aside to the county,
the board voted on November 14 to defer a
decision on Changs proposal for six months.

Earlier in the year, the Commission on
Water Resource Management heard a brief-
ing from its staff on drought conditions in
East Maui streams that raised serious ques-
tions about how both instream and offstream
uses would be met in the future.

Hawai‘i Revised Statutes Chapter 171-
58 allows for the short-term, one-year dis-
position of water rights through revocable
permits from the Land Board, as well as the
long-term disposition of water rights via a
public auction.

However, in their recent complaint, Na
Moku and the Sierra Club argue, “A long-
term disposition of water from East Maui to a
private party would adversely affect Na Moku
Aupuni O Ko‘olau Hui and the Sierra Club.”

Not only can the Land Board not guar-
antee what the weather will be over the next
three decades, they continue, it “cannot cre-
ate barriers impeding meaningful community
participation in an agency’s proceedings and
determinations on matters affecting the envi-
ronment.

“Typically, a lease provides the lessee with
some form of vested rights. The public trust
doctrine bars providing private parties vested
rights to water. ...

“Because a long-term lessee would have
no recourse if BLNR decided to reduce or
eliminate the amount of water allocated to
the lessee, a long-term lease cannot provide
any sort of assurance or guaranty or stability
to the lessee. A long-term lease would, how-
ever, preclude community members from
meaningful participation in discussions about
the use of public trust resources for decades
following execution of a lease.”

Currently, both groups have active cases
in Circuit Court over past decisions by the
Land Board to approve revocable permits and
deny contested case hearing requests regard-
ing the diversion of East Maui water.

continued on page 8
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East Maui continued from page 7
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A Partial Stay

On March 6, 1* Circuit Judge Lisa W. Cat-
aldo issued an order staying part of the Land
Board’s decision last December that approved
a revocable permit for the diversion of 41.72
million gallons of water a day from East Maui
streams and that denied the Sierra Club’s con-
tested case hearing request on it.

The Sierra Club appealed, then asked the
court to stay the board’s allocation of 35.22
mgd to Mahi Pono and EMI, leaving in place
the allocation of 6.5 mgd to Maui County.

The groups wanted the court set a cap
of 23 mgd on the companies’ diversions in
2026.

“While the law allows the Sierra Club
to stay the entirety of BLNR’s December
2025 decision, the Sierra Club has no wish
to deprive Upcountry residents of water or to
bankrupt Mahi Pono. Instead, it seeks a rea-
sonable, balanced, and equitable approach. It
seeks to prevent more water than was taken in
2025 from being taken until this court rules
on the merits. A stay may affect Mahi Pono’s
expansion plans and its commercial opera-
tions, but a delay in commercial expansion is
not irreparable harm. ...

“A cap of 23 mgd can help ensure that
too much water is not taken from streams. It
serves to (a) prevent the harm to our streams
from being exacerbated; (b) encourage EMI
to expeditiously modify the diversion struc-
tures that CWRM ordered years ago; (c) cre-
ate an incentive for Mahi Pono to reduce sys-
tem losses and use water more efficiently; and
(d) keep more water in east Maui streams,”
the group stated in its January 26 motion for
a partial stay.

(Last October, Judge Cataldo issued an
opinion in a case brought by the Sierra Club
over water diversion permits the board issued
for 2022. In it, she instructed the Land Board
that for any future water permits, the board
was to 1) require practical mitigation mea-
sures to reduce system losses, 2) ensure that
the Water Commission’s IIFS are fully im-
plemented before allowing more water to be
taken from East Maui streams, and 3) render
necessary findings regarding traditional and
customary practices. The Land Board and
Mahi Pono/EMI appealed her decision to the
Intermediate Court of Appeals on February
27.)

In the Land Board’s memorandum in
opposition, deputy attorney general Miranda
Steed countered, “BLNR can demonstrate
through testimony during the [December]

meeting and from the declaration of Ayron
M. Strauch, a hydrologist with the Commis-
sion on Water Resource Management who
has directly monitored East Maui streams
as part of CWRM’s East Maui monitoring
program, that: (1) substantial progress has
been made in restoring flows to East Maui
streams; (2) the traditional and customary
practice areas Sierra Club references are not
experiencing dry stream conditions as a result
of diversion; (3) a system-wide numerical cap
bears no direct relationship to stream-specif-
ic instream flow conditions; and (4) Sierra
Club’s characterization of ongoing harm is
materially inaccurate.”

In her order, Judge Cataldo noted that
Strauch’s declaration “reflects EMI’s overall
progress toward compliance with CWRM’s
2022 [interim instream flow standards] mod-
ification orders. Dr. Strauch also confirms,
however, that some of the ordered modifi-
cations remain unsatisfied, with some diver-
sions in the [revocable permit] area still await-
ing permits more than three years later.”

She added in a footnote, “The court takes
Dr. Strauch’s statements at face value, but for
a number of reasons, it cannot accept repre-
sentations that a water permittee is ‘voluntari-
ly’ restricting non-compliant diversion activ-
ity ‘to the extent practicable’ as a substitute
for actual completion of the ordered modi-
fications. First, no representative of EMI or
Mahi Pono submitted a similar declaration.
Second, on this motion, the court must de-
termine irreparable harm to Sierra Club’s in-
stream uses, and in that context, Dr. Strauch
does not explain what ‘voluntarily’ allowing
water flow ‘to the extent practicable’” actually
means in terms of water usage and eliminat-
ing irreparable harm.”

The Sierra Club had filed a motion to
strike declarations and exhibits — including
Strauch’s declaration — submitted by the
Land Board and EMI/Mahi Pono that were
not part of the case record.

In her March order granting the partial
stay, Cataldo denied the motion to strike,
writing, “this court’s review on the merits of
this agency appeal will be confined to the
agency decision record. ... In the limited
context of considering Sierra Club’s motion
for a stay, the court concludes it should con-
sider the most updated information possible
when evaluating irreparable harm.”

In granting the stay, Cataldo chose to cap
Mahi Pono’s and EMI’s allocation at 30 mgd,
rather than 23 mgd.

She found, among other things, that the
December recommendation by the Depart-
ment of Land and Natural Resources’ Land

Division to approve the permit failed to ac-
count for more than 10 mgd of surface and
groundwater available to meet the companies’
needs.

She pointed out that the record shows
that the Water Commission and Strauch
“have consistently taken the position that 7
mgd of pumped groundwater represents ‘sus-
tainable yield” for the aquifer, at least in the
short term.”

She added in footnotes, “To the extent
Mahi Pono submitted evidence regarding
the adverse effects of ‘excessive’ or ‘sustained'
groundwater usage on specific crops, ... these
are long-term concerns and any stay ordered
by this court is intended to be short in dura-
tion. ...

“While all appellees voiced concerns re-
garding groundwater usage in opposition to
the motion — none of them seemed to take
issue with Mahi Pono pumping groundwater
well in excess of the aquifer’s sustainable yield
during a drought year [2025], or that EMI’s
2021 EIS requested issuance of a long-term
lease that anticipated groundwater pumping
at more than twice the sustainable yield.

“In any case, if any party perceives an
issue with unregulated, non-sustainable use
of groundwater to the detriment of the rel-
evant aquifer, that party may avail itself of
the appropriate regulatory mechanisms for
establishment of a groundwater management
area.”

She also pointed out that EMI’s water use
report for October 2025 shows that an aver-
age of 1.6 mgd is available from surface wa-
ters “gained from the area between Honopou
and Maliko.”

And then there’s the water diverted for,
but not used by, Maui County. The Depart-
ment of Water Supply and the county’s Kula
agricultural park used an average of 3.98
mgd, according to the Land Division staff
submittal on the revocable permit.

“For the 2026 RP, the total amount al-
located to the County of Maui is 6.25 mgd,
meaning that on average, Mahi Pono will
have access to roughly 2.27 mgd of water not
used by the County. Based on the forego-
ing, even if a stay is ordered, Mahi Pono will
have access to multiple alternative sources of
water for irrigation, amounting to an average

of 10.87 mgd,” Cataldo wrote.
oo ofe o

Certiorari Granted
On May 26, the Hawai‘i Supreme Court will

hear arguments over whether the Intermedi-
continued on bottom of page 9
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Storm Damage Leaves Wailuku Water
In Financial Peril, Company Reports

sion on March 25, Douglas Codiga, at-

torney for the Wailuku Water Company,
reported that the recent severe storms so se-
verely damaged its irrigation and water deliv-
ery systems that the company is on the verge
of bankruptcy.

“The significant anticipated costs associ-
ated with repairing and replacing components
of the WWC system damaged by the Kona
Low storm are expected to greatly exceed
WWC's current financial capability without
regulatory support from the Commission,”
Codiga wrote. “Absent [PUC] intervention,
WWC currently anticipates that it may be
forced to seek bankruptcy protection partly
due to the impacts from the Kona Low storm
and its current regulatory environment.”

Although evaluation of damages has been
hampered by lack of access, Codiga contin-
ued, “the current assessment is that many of
these facilities, including siphons and im-
portant intakes, have been badly damaged
or destroyed by the storm.” There follows a
list of a dozen such facilities, including the

I n a letter to the Public Utilities Commis-

[‘ao intake in the Wailuku River, the Waihe'e
ditch south, several reservoirs, the Spreckels
ditch intake in the Waihe'e River, and “gener-
al WWC system-wide ditch debris.”

WWC operations have been “severely
and adversely impacted,” Codiga continued,
“including the ability to provide non-potable
water delivery to customers,” including ap-
proximately 85 percent of its customers using
water for diversified agriculture or for native
Hawaiian traditional and customary practic-
es. Also, WWC has not been able to provide
non-potable water to the county Department
of Water Supply.

Codiga went on to say that even before
the storm, the company’s financial condition
was “weak and unstable” as a result of the
PUCs failure to lift a suspension order, which
has had the effect of freezing rates charged to
customers since 2009. As recently as Novem-
ber 12, he noted, the PUC denied WWC’s
motion to terminate the suspension.

“WWC submits that it is reasonable to
assume cost estimates to repair or replace crit-
ical components of the WWC system will be

in an amount that is extremely high — likely
in the millions — relative to WWC’s opera-
tions and management and capital costs prior
to the storm,” Codiga stated. “In addition,
a corresponding and significant reduction
in utility revenues is expected due to inter-
ruption of service to paying customers. As a
practical matter, WWC’s weakened financial
condition resulting from the ... Suspension
Order appears likely to hamper and delay any
efforts by WWC to restore service to its cus-
tomers by funding repairs or replacement of
damaged components of the WWC system.”

— Patricia Tummons

For further reading in Environment Hawai':

e “Wailuku Water Rate Case before PUC:
Opened in 2008, Suspended Ever Since,”
May 2025;

¢ “Commission Grants Contested Case on
Wailuku Water Waste Allegations,” July 2020;
o “Whailuku Water Co. Sells Ditch Water
Without Consent of Utilities Commission,”
December 2007.

East Maui continued from page 8

ate Court of Appeals improperly dismissed
a case brought by the Sierra Club over the
granting of water diversion permits to A&B
and EMI for 2019 and 2020 and the denial
of the groups’ contested case hearing requests
on those permits.

The ICA, citing the Hawai‘i Supreme
Court’s decision last year in a case regarding
development on Maui (Maui Lani Neighbors,
Inc. v. State ), ruled that the Sierra Club had
failed to exhaust its administrative remedies,
including a court appeal filed under HRS
Chapter 91 (which deals with contested cas-
es).

The Sierra Club had filed its complaint
regarding the permits for 2019 as an original
action, not a Chapter 91 appeal. The group
complained that the Land Board had violat-
ed the state environmental review law, HRS
Chapter 343, breached its trust duties, and
violated the state coastal zone management
law, HRS Chapter 205A.

In its January 12 application for a writ of
certiorari, which the Supreme Court granted
last month, the Sierra Club wrote that the
ICA “gravely erred when it held that the

Environmental Court lacked jurisdiction to
decide whether the Board of Land and Nat-
ural Resources breached its trust duties and
violated HRS Chapter 205A when BLNR
authorized Alexander & Baldwin, Inc., and
East Maui Irrigation Company to take all the
baseflow from a dozen East Maui streams —
dewatering them completely 70 to 80 percent
of the time. This jurisdictional” issue was (a)
not litigated in the Environmental Court, (b)
not raised by any party for more than six years
after this case was filed and five years after a
lengthy trial, and (c) wrongly decided by the
ICA.

“The ICA misread Maui Lani Neigh-
bors, Inc. v. State to suggest that the exclusive
means of challenging an agency decision is
via an HRS § 91-14 appeal — even when the
agency rejected a request to participate in a
contested case hearing.”

In an amicus brief on behalf of Hui
Ho‘opulapula Na Wai o Puna and Conser-
vation Council for Hawai'i, Earthjustice at-
torney Isaac Moriwake added, “When BLNR
rejected Sierra Club’s [contested case hearing]
requests and issued diversion permits in vi-

olation of Sierra Club’s constitutional rights
and BLNR’s constitutional duties, there were
no remedies left to exhaust since BLNR is not
qualified to judge the legality of its own ac-
tions, and Sierra Club lacks further recourse
from the agency that violated its rights.

“Further, no effective remedies exist
where BLNR has committed to the same
unlawful course through years of repetition,
while stonewalling any opportunity to con-
test these violations before the agency. Such
obstruction forces community members to
expend time and resources to challenge the
denial of a [contested case hearing], then
litigate the [hearing] before the agency that
already prejudged the case and denied due
process to begin with. Meanwhile, the agency
and diverter benefit from the delays. By the
time Sierra Club labors through that ‘process’
and seeks judicial relief, the time for the next
year’s permit has already arrived or passed,
starting the loop all over again. Such a Kaf-
kaesque runaround is no remedy at all, much
less an effective remedy.”

— Teresa Dawson
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BOARD TALK

¢

f the state does not acquire the sys-
tem as a whole, basically it’s a damned
if you do, damned if you don’t,” the
Land Division’s acting assistant administrator
Lauren Yasaka told the state Board of Land
and Natural Resources at its February 27
meeting.

The division had requested that day that
the board approve the acquisition of nearly
126 acres of land in and around the Wahiawa
Reservoir from Dole Food Company, Inc.
and Sustainable Hawai‘i, LLC.

“If we don't acquire it, Dole will decom-
mission the dam and spillway, which leaves
the ag users with no water. Loss of small
business. Loss of food security and all of that.
If we do acquire, you know, it’s a dam. It’s
a spillway. With the flooding we have” —
which resulted after heavy rains last month
and devastated North Shore neighborhoods
and farms downstream — “I understand it’s a
lot of peoples’ concern. But, the state has the
ability to manage and it is a public health and
safety matter. So it is most likely better to be
within the state’s responsibility,” Yasaka said.

In 2023, the state Legislature passed Act
218, which authorized the Department of
Land and Natural Resources and the Agri-
business Development Corporation to ac-
quire, improve and maintain the Wahiawa
[rrigation System, which is co-owned by the
two companies.

Act 218 allocated $26 million, $5 million
to acquire the reservoir’s spillway from Sus-
tainable Hawai‘i and $21 million to enlarge it
and bring it into compliance with dam safety
standards. Dole plans to donate its lands in
and around the reservoir to the state.

For more than a decade, the ADC has
been eyeing the reservoir as a source of ir-
rigation water for its thousands of acres of
agricultural fields in Central O’ahu, many
of which were purchased from Dole. At the
same time, the DLNR and its board had been
trying to get Dole to improve the dam and
its undersized spillway through enforcement
actions and fines.

In April 2021, the Land Board found
Dole in violation of rules requiring the dam
spillway to be able to handle a probable max-
imum flood and fined the company $20,000
for “failing to submit a dam safety permit
application to address the safety deficiencies
with the spillway by the deadline of March
1, 2021. In addition, Dole and Sustainable
Hawai‘i, Inc. were given two hundred seven-
ty (270) calendar days from the date of the

DINR _[WARIAWA WATER COTNC
DINR _[WARIAWA WATER COTNC
[DOLE FOOD CO NG

[ WAHIAWA WATER COTNC _[Part T, Sec. 3(B)&)
[WAHIAWA WATER COTNC _[Part 1, Sec. 3(5)(5)

[WARTAWA WATER COTNC _[Part 1 Sec. 3{16) 8
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[WAFIAWA WATER COINC _|Part i, Sec. 3(6)() i3
WARIAWA WATER COTNG
[WARAWA WATER COTNG _[Part i, Sec. 3(5/(10)

[WAHIAWA WATER COTNC _[Part 1, Sec. 3{11) |
[WARAWA WATER COTNG
[WARIAWA WATER COTNG
SUSTAINABLE FAWATING _[Part T,
[SUSTAINABLE HAWATING
[SUSTAINABLE HAWATING

Part T, ec 3(10)
Parti, Sec. 3(10)
Part i, Sec. 3(15)
Fart i, Sec_3(16)
Port W, Sec.3e10)

Lands to be acquired under Act 218. CREDIT: DLNR.

Board action to submit a plan to address the
spillway safety deficiencies with a conceptual
design for the spillway remediation,” accord-
ing to a Land Division report to the board last
month.

Following the board’s decision, a bill in
the 2022 Legislature that would have the
state acquire the Wahiawa Irrigation System
passed but was vetoed by the governor.

Still, a 2022 quarterly report to the Se-
curities and Exchange Commission by Dole
Hawai'i’s parent company indicates that it
did not anticipate spending any money to
make the improvements the state had called
for.

The report states, “In February of 2020,
the state of Hawai‘i and Department of
Land and Natural Resources provided notice
to Dole of a deficiency in the spillway and
embankment stability of a company-owned
reservoir that requires mediation by 2025.
Dole contracted a third party to perform an
improvement study which resulted in an es-
timate of costs to modify the spillway of ap-
proximately $20.0 million. As the impacted
reservoir is currently being actively marketed
to potential buyers, the company does not
deem a resulting loss from the contingency
to be probable and, thus, has not recognized
a liability in the consolidated balance sheets.”

Under Act 218, the acquisition must be
completed by June 30. Otherwise, the act will
be repealed on July 1. According to Yasaka,

Land Board Votes to Acquire
Wahiawa Irrigation System

[__] SUSTAINABLE HAWAII INC
[__] WAHIAWA WATER CO INC
DOLE FOOD CO INC

“We [the DLNR and ADC] have to sign and
do everything together.”

The ADC was scheduled to entertain a
request at its March 31 meeting to delegate
authority to its executive director to negotiate
terms of a transfer agreement to acquire the
Wahiawa Irrigation System. That meeting,
however, was cancelled.

In addition to recommending that the
Land Board approve the land acquisition,
the Land Division also asked that the board
rescind a dam remediation schedule it had
imposed in 2021, once the transfer of lands
to the ADC was recorded at the Bureau of
Conveyances.

When pressed by Land Board member
Kaiwi Yoon on Dole’s dam remediation ef-
forts following the board’s 2021 decision, Jar-
ed Gale, Dole’s chief legal officer, replied that
the company’s efforts “went until Act 218 was
passed.” He said that it didn’t make a lot of
sense for Dole to start a project when the state
would be acquiring the lands, so the remedi-
ation timelines were extended so the transfer
could take place. If Act 218 were repealed, he
added, “those timelines would kick back into
effect.”

“I can say that we did comply with every
step that was due before the deadlines were
paused,” he said.

Cleanup
If and when the state acquires the lands, there
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will be a lot of cleaning up to do. Dole rep-
resentatives tried to assure the Land Board
last month that license agreement language
ensures that its tenants will be on the hook
for remediation costs on lands they occupy.
However, a bill in the Legislature would ap-
propriate millions of dollars should the state
somehow be stuck with the bill.

A Phase 1 environmental site assessment
found many areas of concern, including “va-
grant activities” on all of the parcels to be ac-
quired.

“Because of the homeless populations
and illegal dumping, there are areas in which
there are some petroleum contamination,”
Yasaka said.

The assessment also found “unlawful
disposal and burning of waste materials, in-
cluding hazardous/regulated substances, elec-
tronic waste, tires, and construction debris,”
as well as stained soil.

On lands occupied by Dole tenant Ag-
salda Builders, Inc., unlabeled drums, petro-
leum products, hazardous substances, and
hazardous waste were seen being improperly
stored and/or released onto the ground, ac-
cording to the Land Division report.

“Further, soil stockpiles from identified
sources were present, along with an open
burial pit,” it added.

Uses on another parcel, from the 1940s
to 1980s, included auto sales and repair and
gas, oil and tire services. These uses “may have
resulted in the release of petroleum hydrocar-
bons into the environment [and] may have
led to the release of heavy metals.” Improper
storage of solid and hazardous waste was also
seen on this parcel.

Two dozen soil samples taken from ac-
cessible areas under a limited Phase II envi-
ronmental site assessment found hazardous
chemicals and heavy metals.

“Several remedial actions are suggested,
including reporting the contamination under
state emergency laws, conducting an Envi-
ronmental Hazard Evaluation, and preparing
a removal action work plan to address and
mitigate identified hazards. The report under-
scores the importance of ongoing monitoring
and evaluation of contaminant migration,
particularly pertaining to runoff affecting ir-
rigation water quality in the region. Overall,
the findings highlight the critical need for
immediate actions to safeguard both public
health and the environment surrounding
Lake Wilson Reservoir,” the Land Division
report states.

Following Yasaka’s presentation, board
member Denise Iseri-Matsubara was clearly
concerned about the remediation that will
need to be done.

Yasaka said that work with state attor-

neys was ongoing to “tighten up” language
in Dole’s month-to-month tenant licenses.
“They want more assurances to make sure
funding is available,” she said.

With regard to the banks surrounding
the reservoir, because of the homeless popula-
tion, the state “may have to do more investi-
gation on those,” she added,

“Sounds like this is not going to occur
prior to transfer,” Iseri-Matsubara said.

“We are prepared,” Yasaka replied. “We're
making sure there is funding available for
that.”

“Has the area of potential effect been de-
fined?” Yoon asked.

“Not thoroughly,” Yasaka replied, adding
that funding was being sought to further de-
lineate the area after acquisition.

“I'm just trying to ascertain ... what
would be the financial burden on the state,”
Yoon later said. “In my experience, these
things can be very costly. ... We're not talking
about tens of thousands or hundreds of thou-
sands of dollars. Were talking much greater
than that.”

Gale noted that at least with regard to its
tenants, they are obliged to hold at least $2
million in general liability insurance, which
could cover cleanup costs.

On March 24, Gov. Josh Green proposed
changes to his fiscal year 2027 supplemental
budget to deal with the growing costs associ-
ated with the transfer, including a $4 million
allocation to the DLNR’s Division of State
Parks “for plans, design, and construction to
conduct additional testing for contamination
and environmental hazards; to implement

remediation measures and debris clearing to
protect public health and safety; to ensure
compliance with Department of Health re-
quirements; and to perform related work at
Lake Wilson."

“The funding mechanisms are to assume
the worst-case scenario ... as a safety mea-
sure,” Yasaka told the board.

“Whatever the amount comes out to be
... the first thing is to have the licensee clean
up its mess,” Iseri-Matsubara said.

An Ag System

State Department of Agriculture and Biose-
curity director Sharon Hurd and ADC exec-
utive director Wendy Gady both testified in
support of the acquisition.

Hurd noted that while Dole had main-
tained the system until now, the recent storms
showed that “it really does need to be main-
tained in a more current manner.”

Gady added that if the reservoir is de-
commissioned, 9,000 acres of agricultural
land would be unusable, or farmers would
have to pump groundwater, putting pressure
on the aquifer.

“You are lucky if six months out of the
year you have rain,” she said. A loss of farm-
ing in the area would increase the fire fuel
load, she added.

In written testimony, she stated that the
reservoir’s “continued availability for irriga-
tion is essential to keeping surrounding ag-
ricultural lands in active production and sup-
porting the state’s broader goals of increasing
local food production and reducing reliance
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A Cancelled DAB Contract Seems
To Have Been for Help with Testimony

culture and Biosecurity, Office of the
Chair, entered into a $250,000 non-bid
contract with Sunrise Strategies USA LLC.
The contract was to take effect March 7 of
this year and run through September 6, 2027.

The description: “Specialized Legislative
Process Advisory, Training, Facilitation, and
Public Outreach Support Services on Agricul-
ture and Biosecurity.”

On March 16, Environment Hawai 5 filed
a Uniform Information Practices Act request,
seeking a copy of the contract, the scope of
work, and copies of invoices, if any, submit-
ted by the contractor.

On March 30, Janelle Saneishi, the de-
partment’s longtime public information offi-
cer, replied, providing the contract as well as
notice that, as of March 16 — the same day
the department received the UIPA request —

I In February, the Department of Agri-

the contract had been cancelled.

Saneishi also included a copy of the scope
of services. The very first task listed was “Leg-
islative Process Advisory and Education (In-
ternal Support).” This included “monitoring
and summarizing publicly available Hawai'i
state legislative and administrative develop-
ments related to department priorities for in-
ternal planning purposes,” “preparing inter-
nal informational briefing materials ...,” and
“facilitating strategy discussions with depart-
ment leadership and designated staff.” Also,
the contractor was to provide a “legislative
session summary” and “annual recommenda-
tions and lessons-learned report, once during
the term, timing [to be] coordinated with the
department.”

Other services included “developing mes-
saging frameworks and key message guidance
for department staff use, including talking

points, FAQs, and audience-specific message
maps,” and “media readiness support for de-
partment leadership and staff.”

Under the heading “Legislative Interac-
tion and Scope Limitation,” there’s the state-
ment: “No lobbying under this agreement.”
The contract “does not authorize or require
contractor to engage in lobbying activities on
behalf of the department.”

The original notice of the contract was
posted on HANDS, the Hawai‘i Awards &
Notices Data System. Any mention of the
contract has now been removed.

Sunrise Strategies was organized in Feb-
ruary 2025; its sole member is Oceania Mar-
keting Group, LLC. The two principals of
Oceania Marketing are Jacob Henderson and
Devin Gates.

— Patricia Tummons

on imports. The irrigation systems serving
these lands are directly interdependent with
Lake Wilson [also known as the Wahiawa res-
ervoir], relying on its stored water to provide
consistent and reliable delivery. In turn, acres
of Agribusiness Development Corporation
lands currently in production depend on that
consistency to sustain crops, maintain yields,
and support local farmers.”

Public testimony, both written and oral,
largely supported the acquisition.

In its testimony opposing the Land Divi-
sion’s recommendations, the Environmental
Caucus of the Democratic Party of Hawai'i
wrote, “While Act 218 authorizes this trans-
fer, the board should not finalize it without a
full, transparent accounting of the liability,
cost, and public-safety implications that
would shift from a private corporation to Ha-
wai‘l taxpayers. ... Why should Hawai'i tax-
payers assume Dole’s long-deferred main-
tenance, upgrades, and liability?”

Earlier in the meeting, Dole’s Gale con-

tended that the company had only became
aware of the contamination in its properties
after the environmental site assessments were
done, had not deferred any maintenance, and
that it didn’t make sense to upgrade the dam
when the state was interested in acquiring it
at the same time Dole’s footprint in the area
was shrinking.

In the end, after meeting in executive
session, the board approved a motion by
Iseri-Matsubra to approve the Land Division’s
recommendations. Yoon was the sole dissenter.

In accordance with those recommenda-
tions, the board also issued a right-of-entry
to the Division of State Parks, as well as a set-
aside for the lands’ addition to the Wahiawa
State Freshwater Recreation Area for park
purposes.

— Teresa Dawson

For Further Reading
See the following articles on our website, en-
vironment-hawaii.org:

* "Board of Ag and Biosecurity: ‘Ewa Feed-
lot, Wahiawa Dam Spillway Purchase,” Oc-
tober 2025;

e “Dam Dilemma Clouds Possible Purchase
Of Critical Water Source for ADC Lands,”
and “ADC Agrees to Million-Dollar Settle-
ment, Anticipates Big Ask For Irrigation
Funds,” November 2023;

* “Board Talk: Board Pre-Approves Fines to
Spur Critical Fixes to Wahiawa Reservoir,”
June 2022;

* “New & Noteworthy: ADC; State Offices
Reorganized,” August 2021;

* “Agribusiness Corporation Eyes Effluent To
Irrigate Former Galbraith Estate Lands,”
October 2016;

* “Bringing Water to Land ADC Acquired
Near Whitmore Could Top $11 Million,”
July 2015;

* “Dam Safety Trumps Effluent Concerns at
Central O‘ahu’s Wahiawa Reservoir,” Au-
gust 2009.



